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James Leon Guerrero appeals the district court’sdenial of his28 U.S.C. 8§
2255 motion to vacate, set aside, or correct his sentence. In aprevioustrid,

Guerrero was acquitted of armed bank robbery under 18 U.S.C. 88 2213(a),

" Thisdisposition is not appropriate for publication and may not be cited to or
by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.
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2113(d)-(e), use of afirearm in relation to a crime of violence under 18 U.S.C. §
924(c)(1), and felon in possession of afirearm under 18 U.S.C. 88 922(g) and
924(a)(2). Thejury could not reach a verdict on the charge of conspiracy to
commit armed bank robbery under 18 U.S.C. § 371, and the district court declared
amistrial. He was subsequently re-tried for the single count of conspiracy,
convicted, and sentenced to lifein prison under 18 U.S.C. 8§ 3559.

Guerrero alleges that he recelved ineffective assistance because: (1) counsel
misled him regarding his defense strategy and did not permit him to testify in the
second trial; (2) counsel presented afactually and legally unsupported defense; (3)
counsel prejudiced him by portraying him as a violent person; and (4) counsel
prejudiced him at sentencing. Thedistrict court denied Guerrero’s § 2255 motion
without an evidentiary hearing and Guerrero now appeals that decision.

DISCUSSION
The decision to grant or deny afederal prisoner’s 28 U.S.C § 2255 motion is

reviewed de novo. See United Statesv. Alaimao, 313 F.3d 1188, 1191 (9th Cir.

2002). Thedistrict court’s decision not to conduct an evidentiary hearing on an
ineffective assistance of counsel claim isreviewed for an abuse of discretion. See

United Statesv. Leonti, 326 F.3d 1111, 1116 (9th Cir. 2003).

|. Ineffective Assistance of Counsel



To prevail on aclam of ineffective assistance of counsel, a petitioner must
show that counsel’ s performance was deficient and that counsel’ s deficient

performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687

(1984). The petitioner must demonstrate that counsel’ s performance was

unreasonable under prevailing professional standards, Hasan v. Galaza, 254 F.3d
1150, 1154 (9" Cir. 2001), and must overcome a strong presumption that counsel’s
conduct fals within awide range of reasonable professional assistance which,

under the circumstances, might be considered sound trial strategy. United States

V. Molina, 934 F.2d 1440, 1447 (9" Cir. 1991). The petitioner must also show that
there is areasonable probability that, but for counsel’s unprofessonal errors, the
result would have been different. Hasan, 254 F.3d at 1154.

The petitioner is entitled to an evidentiary hearing "[u]nless the motion and
the filesand records of the case conclusively show that the prisoner is entitled to
norelief." 28 U.S.C. § 2255 (1994). An evidentiary hearing is “usually required

if the motion states a claim based on matters outside the record or events outside

the courtroom.” United Statesv. Burrows, 872 F.2d 915, 917 (9th Cir. 1989).
However, the petitioner is not entitled to a hearing if the allegations, "when
viewed against the record, do not state aclaim for relief or are so pal pably

incredible or patently frivolous as to warrant summary dismissal." Leonti, 326



F.3d at 1116.

Here, Guerrero alleges that counsd failed to advise himin advance of his
new defense strategy and his decision not to have Guerrero testify. Guerrero
claimsto have learned of these tactical decisions during the course of the trial,
when he noticed that counsel was introducing evidence that Guerrero threatened
and intimidated his aleged co-conspirators. In his affidavit, counsd admits to
employing this unusual strategy in order to negate the “agreement” element of the
conspiracy charge. Counsd also claims that he informed Guerrero of his strategic
decisions before trial and that Guerrero never expressed any disagreement with his

tactics.

We note that, instead of using the same strategy that resulted in a hung jury
on the conspiracy charge during thefirst trial, counsel decided to employ a
different strategy in the second trial. The strategy he elected was highly unusual
and risked prejudicing Guerrero in the eyes of the jury. While the Strickland
standard is highly deferential to counsel’ stactical decisions, thereis sufficient
guestion as to the reasonableness of counsel’ s decisions, and sufficient conflictin
the facts, to lead us to conclude that Guerrero’s claimis not so “palpably
incredible or patently frivolous as to warrant summary dismissal." Accordingly,

we find that an evidentiary hearing iswarranted so that Guerrero may “develop a
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record asto what counsel did, why it was done, and what, if any, prejudice

resulted.” United Statesv. Pope, 841 F.2d 954, 958 (9th Cir. 1988).

[1. Denial of Right to Testify

Guerrero claims that he was denied his constitutional right to testify on his
own behalf. While thisis one component of his broader ineffective assistance
claim and may be pursued further in that context, we decide the independent
constitutional claim separatdy because additional factual development is not
needed for that purpose. When “adefendant remains silent in the face of his
attorney’ s decision not to call him as awitness, he waives his right to testify.”

United States v. Pino-Noriega, 189 F.3d 1089, 1095 (9th Cir. 1999) (internal

guotation omitted). Because Guerrero did not notify the court of his desire to
testify, or request a different lawyer, he waived his right to testify and may not
raiseit here. Therefore, the district court’s decision to deny this claim without an

evidentiary hearing was appropriate.
CONCLUSION

We REVERSE and REMAND for an evidentiary hearing on the claim of
ineffective assistance of counsel and AFFIRM the district court’s dismissal of

Guerrero’s claim regarding the denial of his right to testify.



